BOARD OF ZONING APPEALS
CITY OF FREDERICKSBURG, VIRGINIA
AGENDA
August 19, 2013
4:00 P.M.

COUNCIL CHAMBERS, CITY HALL

1. Call To Order
2. Determination Of A Quorum
3. Determine Public Notice Requirements Have Been Met
4. Disclosure Of Ex Parte Communication
5. Disclosure Of Conflicts Of Interest
6. Public Hearing Items
6.l. Variance Request - Fence At 814 Cornell Street

Documents: 12015-12-22 BZA MEMO 814 CORNELL - TABLE.PDF, 2 2015 12 10
DOOLEY LETTER TO BZA RE VARIANCE APPLICATION - ELECTION OF
REMEDIES.PDF, 3 2015 11 19 WRIT OF CERT AND PETITION FOR CERT.PDF, 4
1989 SCOVA WEST V MILLS.PDF

7. Approval Of Minutes
7.1. BZA Minutes - September 21, 2015
Documents: 2015-09-21 BZA MINUTES - CORRECTED DRAFT.PDF
7.1l. BZA Minutes - November 16, 2015
Documents: 2015-11-16 BZA MINUTES DRAFT.PDF
8. Staff/Board Comments

9. Adjourn


http://www.fredericksburgva.gov/bc5f471b-a18b-4394-8e3a-8ea655019914

MEMORANDUM

TO: Chairwoman Helen P. Ross and Board of Zoning Appeals members

FROM: Mike Craig, Zoning Administrator

DATE: December 22, 2015 for January 5, 2016 meeting

RE: V2015-01: Variance request from UDO section 72-56 to allow a six foot high

fence (including two feet of lattice work at the top) within the front yard along
Littlepage Street at 814 Cornell Street.

ISSUE
Should the BZA approve a variance permitting an extra two feet of lattice work to adorn the top
of a 4 foot fence in the front yard at 814 Cornell Street?

RECOMMENDATION

Table the variance application in accordance with the letter from Kathleen Dooley dated
December 10, 2015 Re: variance application V15-01 814 Cornell Street and attached to this
memao.

BACKGROUND - JANUARY 5

The Applicant filed an appeal of the BZA’s decision regarding the 814 Cornell Street fence on
October 20, 2015. Per the City Attorney’s advice, this item needs to be tabled until the appeal is
resolved.

At the meeting on November 16, Ms. Paolucci requested additional information about non-
conforming fences in the Mill Terrace neighborhood. We have updated the information and will
include it in a future staff report once this request moves forward.

ATTACHMENTS
1. Kathleen Dooley letter dated December 10, 2015
2. Writ of Certiorari dated October 28, 2015
3. West v. Mills — Supreme Court of Virginia 1989




KaturLeen DooLey
City ATTORNEY

601 CAROLINE STREET, SUITE 200B
P.O. Box 7447
FrREDERICKSBURG, VA 22401

Ros EcksTrROM
§40-372-1020

AssisTANT CiTy ATTORNEY

December 10, 2015

Helen P. Ross, Chair

Fredericksburg Board of Zoning Appeals
715 Princess Anne Street
Fredericksburg, Virginia 22401

Re: Variance application V15-01
814 Cornell Street

Dear Ms. Ross:

On behalf of Zoning Administrator Michael Craig, | request that the Board of Zoning Appeals
table the variance application for modifications to the fence at 814 Cornell Street, due to the
pending appeal of the BZA’'s September 21, 2015 decision regarding the existing fence. BZA
action on the variance application is essentially preempted by the landowner’s appeal because
the BZA and the Circuit Court would be working at cross purposes with each other — the BZA has
been asked to grant a variance to a regulation that the Circuit Court has been asked to decide
does not apply. Under these circumstances, the BZA should table further consideration of the
variance application until the judicial review of its earlier decision is final.

History of the Petition for Writ of Certiorari:

The BZA upheld the Development Administrator’'s denial of a permit for the existing fence on
September 21, 2015. The landowner filed an appeal of the BZA decision in the Fredericksburg
Circuit Court on October 20, 2015. Under Code of Virginia §15.2-2314, the form of the appeal is
a petition for a writ of certiorari, which is an order from a higher tribunal (the Circuit Court) to a
lower one (the BZA) to produce the record of its decision for judicial review.

The Circuit Court entered the Writ, which orders the production of the record, on October 28,
2015. The Petition and Writ were served on me on November 19, 2015. The BZA made its
return of the record on November 30, 2015. The Petition for Writ of Certiorari asks the Circuit
Court to:

1. [Issue a writ of certiorari]

2. Determine that the BZA and Development Administrator were incorrect to deny the

Petitioners fence permit;

Reverse the decision of the BZA;

4. Find that the existing fence is compliant within the meaning of the applicable City’s
ordinance; and

w



2 | Helen M. Ross
December 10, 2015

5. Grant Petitioners their attorney’s fees and costs . . . !
This appeal is now pending in the Fredericksburg Circuit Court.
History of the variance application:

The landowner’s application for a variance was filed on October 16, 2015. The BZA opened its
public hearing on the variance on November 16, 2015. However, since only three members of
the BZA were present, the BZA agreed to continue the public hearing until January 5, 2016,
when more members could be present. The presence of additional members increases the
applicant’s odds of gaining the required affirmative vote of three of the five BZA members. The
variance application does not mention the filing of the appeal, and the applicant did not
mention the appeal during the November 16 meeting.

Virginia Supreme Court precedent — West v. Mills:

The Virginia Supreme Court addressed a similar situation in the 1989 case of West v. Mills.3
There, a developer sought approval of a subdivision plat. The local planning commission
disapproved the first version. The developer submitted a second, revised plat, which was also
disapproved, first by the planning commission and on appeal by the town council. The
developer filed a third revised plat, and then appealed the town council’s disapproval of the
second plat to the circuit court. The planning commission refused to consider the third version
of the subdivision plat due to the appeal. The landowner sued, seeking a court order to compel
the planning commission to consider the third plat.*

The Virginia Supreme Court upheld the planning commission’s refusal to consider the third plat
on two grounds. First, the developer elected his remedy by appealing the disapproval of the
second plat. That remedy was inconsistent with the pursuit of approval of a revised plat for the
same property. The planning commission should not be required to consider a plat for the same
property that was the subject of an earlier disapproved plat, when that disapproval was on
appeal. Second, requiring the commission to act on the third plat, while the court was reviewing
the second plat, resulted in simultaneous consideration of inconsistent plats for development
for the same property by the commission and the court. Approval of both plats could lead to
conflict and confusion.®

Applying West v. Mills to the variance application:

The same reasoning applies to the variance application. The landowners elected their remedy
when they filed their appeal to Circuit Court. The BZA should not be required to consider a

! The Petition for Writ of Certiorari is enclosed.

2 In the future, if similar circumstances present themselves, my office will check with the Circuit
Court Clerk to see if an appeal has been filed, before the BZA commences to consider a variance
application arising out of the same set of facts.

® West v. Mills, 238 Va. 162 {1989), enclosed.

* These facts appear on pages 3 — 4 of the printed decision.

* This conclusion appears on page 5 of the printed decision.
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Helen M. Ross
December 10, 2015

variance for a modification to the same fence that was disapproved, while that disapproval is on
appeal. Requiring the BZA to act on the variance application, while the court is reviewing the
permit denial, would result in simultaneous consideration of inconsistent applications for fence
plans for the same property.

The West v. Mills case involved a series of subdivision plats, as opposed to the two different
types of applications — an appeal and a variance -- before the BZA. | believe, however, that the
same principles apply, and that the result is the same. Either the denial of the permit was
correct, in which case the variance application is in order, or the denial of the permit was
incorrect, in which case no variance is required or legally authorized. The BZA should refuse to
consider the variance application while the appeal is pending.

Conclusion:
On behalf of Zoning Administrator Michael Craig, | request that the BZA adopt a motion tabling

further consideration of variance application V15-01 while the appeal of the BZA’s September
21, 2015 decision is pending.

enc.: Petition for Writ of Certiorari
West v. Mills, 238 Va. 162 (1989)

ec: Members of the BZA
Jeannie P. Dahnk, counsel for the applicants



COMMONWEALTH OF VIRGINIA

Civil Division
701 PRINCESS ANNE STREET SUITE 100
FREDERICKSBURG VA 22401
(540) 372-1066
Proof Of Service
Virginia:

In the FREDERICKSBURG CIRCUIT COURT
Case number: 630CL15000676-00

Service number: 001

Service filed: November 18, 2015

doe:
Served by: FREDERICKSBURG CITY e

Style of case: STACEY N STRENTZ-MCLAUGHLIN vs CITY OF FREDERICKSBURG COUNSEL

Service on: KATHLEEN A DOOLEY Attorney:
ATTORNEY FOR THE CITY

OF FREDERICKSBURG
601 CAROLINE STREET
FREDERICKSBURG VA 22401

tstructions. SEE ATTACHED PETITION, EXHIBITS 1-4, AND WRIT OF CERTIORARI

Hearing date :
Service issued: Wednesday, November 18, 2015

For Sheriff Tlse Onlv
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GLOVER & DAHNEK
ATTORNEYS AT LAW
1103 PRINCESS ANNE STREET
P.O. BOX 207
FREDERICESBURG. VIRGINIA £2404-0207

IRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG

Re: September 21, 2015 Decision of the Board of Zoning Appeals of the City of
redericksburg, Virginia (814 Cornell Street — APP 2015-01)

CaseNo.: ¢.L {S-CTG

WRIT OF CERTIORARI

TO: The City of Fredericksburg Board of Zoning Appeals
f THIS MATTER is before the Court on Stacey N. Strentz-McLaughlin and John J.
McLaughlin’s Petition for a Writ of Certiorari to review the‘City of Fredericksburg Board of
Zoning Appeals (“BZA”) September 21, 2015, decision in BZA appeal 814 Comell Street APP
2015-01; and

IT APPEARING TO THE COURT that the Petition for Writ of Certiorari is properly
filed pursuant to Virginia Code Section 15.2-2314 and that the granting of this Writ of Certiorari

is just and proper in all respects; it is therefore

II ADJUDGED, ORDERED AND DECRI_EED that the Petition for Writ of Certiorari is
GRANTED TO REVIEW THE BZA’S SEPTEMBER 21, 2015, DECISION IN BZA
APPEAL, 814 CORNELL STREET — APP 2015-01; and it is further

ORDERED, ADJUDGED AND DECREED that the BZA shall certify and return to this
Court and serve upon Petitioner’s counsel, on or before 30 days after the entry of this Writ of
h’ Certiorari, a full, complete and certified or sworn record of the aforementioned proceeding

including, but not limited to, the following material:

1) The appeal application and any staff reports prepared in connection therewith;




ATTORNEYS AT LAW
1103 PRINCESS ANNE STREET

GLOVER & DAHNK

P.O. BOX 207
FREDERICESBURG, VIRGINIA 2£2404-0207

2) All exhibits and documents filed regarding the appeal application and any

' response thereto by any person or entities;

3) Any verbatim transcript and/or recording by videotape or otherwise, and all

minutes of the proceedings before the BZA;

4) All photographs, resolutions, letters, reports, emails, correspondence, exhibits,

memoranda, plats and other papers and things referring to or related to the proceedings before

the BZA that were presented to the BZA; and it is further

ORDERED, ADJUDGED AND DECREED that the return shall set forth such other facts

as maybe pertinent and material to show the grounds of the decision appealed from and shall be

verified.

THIS MATTER IS CONTINUED.

T — A dayof (A b e o0is

JUDGE, CITY OF FREDERICKSBURG CIRCUIT COURT

VIRGINIA. w———
FREDERICKSBURG CITY CIRCU
A COPY TESTE: JEFF SMALL, CLERK

ay: YL LY I Ll [leclidin N
: DEPUTYCLERK
DATE: - //'—/a/_,yrzd /\S




ASK FOR THIS:

tacey N. Strentz-McLaughlin and
ohn J. McLaughlin, Petitioners

Glover & Dahnk

P.O. Box 207

Fredericksburg, VA 22404-0207 -
Phone: (540) 373-8600

Fax: (540)373-8629

Counsel for Petitioners
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GINIA:
IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG

TACEY N. STRENTZ-McLAUGHLIN
and JOHN J. McLAUGHLIN,

|
Petitioners

V. CaseNo._&é /ﬁ’— é?&

THE CITY COUNCIL OF THE CITY OF
"F REDERICKSBURG, VIRGINIA

SERVE: Kathieen A. Dooley, Esq.
Attorney for the City of Fredericksburg
601 Caroline Street
Fredericksburg, VA 22401 ORIGINAL FILED ON
(City of Fredericksburg, VA) N
BT 20 25

Respondent.
IN FREDERICKSBURG CIRCUIT
ALSO SERVE: Helen P. Ross, Chair COURT
City of Fredericksburg Board of Zoning Appeals

City Hall

715 Princess Anne Street
Fredericksburg, VA 22401
(City of Fredericksburg, VA)

In Re: September 21, 2015 Decision of the Board of Zoning Appeals
of the City of Fredericksburg, Virginia
814 Cornell Street — APP 2015-01

PETITION FOR WRIT OF CERTIORARI
COMES NOW your Petitioners, Stacey N. Strentz-McLaughlin and John J. McLaughlin
(hereinafter “McLaughlin™), and make this their Appeal of the Denial of the McLaughlin’s
Fence Permit by the City of Fredericksburg Board of Zoning Appeals (hereinafter “BZA™), 814
Cornell Street — APP2015-01, pursuant to Section 15.2-2314 of the Code of Virginia, 1950, as

amended and state as follows:
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1. On September 21, 2015, the BZA held a hearing regarding the appeal of the

enial of the fence permit applied for by McLaughlin. Please see Exhibit 1, Denial of Fence
ermit Application, attached hereto and made a part hereof.

2. On June 30, 2015, McLaughlin appealed the denial of the fence permit on the
is that the City of Fredericksburg’s (hereinafter “City”) Notice of Violation failed to cite an
pplicable ordinance section, that there is no City Code Section that supports the City’s
decision to deny McLaughlin's fence permit, that there is no basis to apply to fences City codes
t only apply to buildings or structures. That the City has, in the past, approved and allowed
6 foot fences that are similar and has specifically done so for adjacent property owners to the
McLaughlin’s. Please see Exhibit 2, McLaughlin’s appeal of the Denial of the Fence Permit,
attached hereto and made a part hereof.

3. The determination by the City that the McLaughlin’s fence was in violation of
the City code is plainly wrong as there is no code that supports the City’s interpretation that the
McLaughlins lot, which is at the corner of Cornell and Littlepage streets, has “two front yards”
and therefore is subject to a fence ordinance that limits the height of the fence to 4 feet. In the
City’s own preparation of its record of decision in Paragraph B, it identifies the “fence also
runs across the rear of the lot...” (emphasis added), and by the City’s own definition, the
McLaughlins lot does not have any rear. Please see Exhibit 3, City’s letter dated September 11,

2015, attached hereto and made a part hereof.
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4, At the September 20, 2015 BZA hearing, the BZA upheld the denial of the
cLauglin’s fence permit. Please see Exhibit 4, Record of Decision dated October 8, 2015,
ttached hereto and made a part hereof’!
5. The BZA and the City Development Director were plainly wrong in denying the
cLaughlins’ fence permit application as the BZA and the City Development Director incorrectly

plied inapplicable City Ordinances to the McLaughlin’s fence permit application.

HISTORY

6. The McLaughlins’ have owned their home at 814 Comell Street since December
2004, The McLaughlins have had a fence in this exact same location since January 2005 and the
prior owner, the Freid’s, also had a fence in this same location.

7. There have been no complaints regarding this current fence or any prior fence at
814 Cornell Street by anyone, including neighbors, city residents or city staff until the
Development Administrator, Marne E. Sherman, noted her own violation on May 14, 2015. A
copy of Ms. Sherman’s Notice of Violation (hereinafter ‘Notice™) dated May 14, 2015 is attached
hereto within Exhibit “2”.

8. In the Notice, Ms. Sherman states that a fence permit had not been issued for the
fence and requests that an application be made. Ms. Sherman further states that “Section 72-
56.2.C limits the height of a fence in the front yard of a R-4, residential zoning district to a
maximum of four feet (4°) in height. As a corner lot, your property has two fronts (along Comell

Street and Littlepage Street). The fence appears to be in violation of this code.”

I In the City’s letter of September 11, 2015, the height of the current fence is identified as
exceeding 72” in certain places. The Petitioners have no objection to making all of the fence
72",
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0. Thereafter, on May 18, 2015, the McLaughlins filed a fence permit application

ith the City requesting a height of six feet for their fence.

10, On May 21, 2015, Mrs. McLaughlin sent a letter to the Development
dministrator identifying that the McLaughlins were surprised that their fence was not in
mpliance with City Code, setting forth the history of the pre-existing and current fence and the
afety reasons for the fence as it is currently constructed. A copy of Ms. McLaughlin’s letter is
attached within Exhibit “2",

11.  On June 3, 2015, the Development Administrator disapproved the McLaughlins
fence permit application.

DISCUSSION

12. The McLaughlins fence is compliant with City Code Section 72-56.2.A which
allows the McLaughlins to have the current six foot fence.

13.  In the Notice, Ms. Sherman identifics that “as a corner lot, your property has two
fronts (along Cornell Street and Littlepage Street). The fence appears to be in violation of this
code.” (emphasis added). No City Code section is identified to support this statement and given
that there are hundreds of comer lots in the City, homeowners would be surprised to leam that
their front door does not indicate their front yard, that their side yard is their front yard, or that they
do not have a back yard.

14,  Inaddition, City Code Section 72-84: “Definitions” does not contain any definition
for a “corner lot”. The City Code definition section does contain a definition for “front (or
primary) facade” of “the side or elevation of a structure that contains the structure’s architectural

front, or the portion of the structure facing the street from which the structure derives its street
address.” (emphasis added)
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15.  The City Code does not have an identification and/or a definition of “two front
ards”. The BZA based its upholding of the denial of the fence permit application on City Code
ections 72-82.3, 72-82.4(B)(3), 72-82.3(A)(3), 72-56.1(A)(3) and 72-56.2(B).

16. A review of these Sections does not identify comer lots as having “two front
ards” for the purposes of determining location or height of fences. The stated purpose of Section

72-82 is to “clarify the rules of measurement and exemptions that apply to all principal and
accessory uses allowed in this chapter” which would address the location of permanent structures
such as houses, not fences or height of fences.

17.  Adjacent to the Ms. McLaughlin’s are several fences on other lots that are similar
in height and location to their fence. It appears from an informal survey of the City that there are
at least 50 similarly situated fences around the City.

18. It appears that the application and interpretation of the City Code Ordinance that
governs the height and location of fences, based on existing fences throughout the City located on
comer lots, is that only one “front yard” is identified for the purposes of determining the height
and location of fences pursuant to City Code Section 72-56.2. Section 72-82.A.3 has no

identification of a corner lot having “two front yards” under Section 72-82.3.A.(3) and/or Section

72-82.3.A(4).

19.  The McLaughlins fence is compliant with the applicable City Code ordinances and
it was constructed pursuant to City Code Section 72-56.2, where the front yard fence is not within
the front setback and the fence does not go beyond the front of the principal structure and therefore
can be six feet in height, The portion of the fence adjacent to and parallel with Littlepage Street as
a side yard is compliant with 72-56.2.A which allows a fence to be six feet in height in any side or

rear yard of a site up to the front of the principal structure on the site.
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20.  Finally, given the numerous examples of fences similarly situated on other corner
ots, the City has previously interpreted the applicable codes to allow the type of fence that has
een constructed in the McLaughlins yard. But there are also clear health and safety issues as
emonstrated by Ms. McLaughlin’s letter, within Exhibit “2”, of the numerous reports to police
garding the trespassing upon her property and the incidents involving the safety of her family.
he City’s letter, Exhibit “3” attempts to use five (5) different ordinances, cobbled together, as the
basis for its rationale that the McLauglins fence is limited to 4 feet in height. It is clear from the
City’s own code that the code sections cited apply to buildings or structures not to omamental
items such as fences and that the City clearly has an ordinance section on fences that does not have
any definition or limitation on a comer lot such as the McLaughlins.
21.  Itisalso clear from the conduct of the City in approving and allowing similar 6
foot fences, and specifically for adjacent property owners, that the City’s current interpretation of

its ordinance is plainly wrong.

PRAYER FOR RELIEF
22. WHEREFORE, your Petitioners respectfully request that this Court:

1) Issue a Writ of Certiorari to the BZA in the form attached to this Petition
and that this same be served upon the BZA requiring that a verified return be made within 30 days
of the originals or certified copies of all exhibits, transcripts and other papers considered by the
BZA in making its decision in 814 Cornell Street — APP2015-01, and that such return shalt
concisely set forth such other facts as may be pertinent and material to show the grounds of the

decision appealed from;
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2) Determine that the BZA and Development Administrator were incorrect to
eny the Petitioners fence permit;

3) Reverse the decision of the BZA,

4) Find that the existing fence is compliant within the meaning of the
pplicable City’s Ordinance; and

5) Grant Petitioners their attorney’s fees and costs expended on their behalf in

is Petition and for such other and further relief as the Court deems just and equitable.

Respectfully submitted,

STACEY N. STRENTZ-McLAUGHLIN
and JOHN J. McLAUGHLIN

w (AR e

Of Counsel

Jeannie P. Dahnk, Esq.

VSB No. 25825

William E. Glover, Esq.

VSB No. 25965

GLOVER & DAHNK

Post Office Box 207
Fredericksburg, VA 22404-0207
Phone: (540) 373-8600

Fax: (540) 373-8629

Counsel for Petitioners
Stacey N. Strentz-McLaughlin and
John J. McLaughlin
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[RGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG
Re: September 21, 2015 Decision of the Board of Zoning Appeals of the City of
redericksburg, Virginia (814 Cornell Street — APP 2015-01)
Case No.:

WRIT OF CERTIORARI

TO: The City of Fredericksburg Board of Zoning Appeals

THIS MATTER is before the Court on Stacey N. Strentz-McLaughlin and John J.
McLaughlin’s Petition for a Writ of Certiorari to review the City of Fredericksburg Board of
Zoning Appeals (“BZA") September 21, 2015, decision in BZA appeal 814 Cornell Street APP
2015-01; and

IT APPEARING TO THE COURT that the Petition for Writ of Certiorari is properly
filed pursuant to Virginia Code Section 15.2-2314 and that the granting of this Writ of Certiorari
is just and proper in all respects; it is therefore

ADJUDGED, ORDERED AND DECREED that the Petition for Writ of Certiorari is
GRANTED TO REVIEW THE BZA’'S SEPTEMBER 21, 2015, DECISION IN BZA
ﬁ APPEAL, 814 CORNELL STREET - APP 2015-01; and it is further
ORDERED, ADJUDGED AND DECREED that the BZA shall certify and return to this

Court and serve upon Petitioner’s counsel, on or before 30 days after the entry of this Writ of

Certiorari, a full, complete and certified or swom record of the aforementioned proceeding
including, but not limited to, the following material:

1) The appeal application and any staff reports prepared in connection therewith;
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2) All exhibits and documents filed regarding the appeal application and any
response thereto by any person or entities;

3) Any verbatim transcript and/or recording by videotape or otherwise, and all

inutes of the proceedings before the BZA;

4) All photographs, resolutions, letters, reports, emails, correspondence, exhibits,
emoranda, plats and other papers and things referring to or related to the proceedings before
e BZA that were presented to the BZA; and it is further

ORDERED, ADJUDGED AND DECREED that the return shall set forth such other facts

las maybe pertinent and material to show the grounds of the decision appealed from and shall be

verified.
THIS MATTER IS CONTINUED.

ENTERED this day of _,2015

JUDGE, CITY OF FREDERICKSBURG CIRCUIT COURT
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ASK FOR THIS:

tacey N. Strentz-McLaughlin and
ohn J, McLaughlin, Petitioners

g

Wiliam £. Glover, Esq.

0. 25965

Glover & Dahnk

P.O. Box 207

Fredericksburg, VA 22404-0207
Phone: (540) 373-8600
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eon ]t FENCE AND/OR WALL PERMIT

vate of Application: ﬁ_,J.Y_l.Lﬁ__ Project Address: MMM_A#M%/ ?

Zoning District:
1s this property located in the Historic District? Yes No

Is this property located in any of the Gateway Corsidor Overlay Districts? Yes No ’/
Applicant Information

Name of Applicant: ' Phone: w
Address; $ X zmau:_,;gqmmw.@_
Property Owner Ynformation (Ef dlﬁerent from applicant) R
Name; Phone:

Address:

The following information Is veguired to bs submitted with the appiication:

o Plat, tax map or sketch that shows the proposed location of the fence or wall, applicable
easements and alleys.

*  Helght ofthe fence orwall: Helght __l,g___ feet

’ *

TW W

By sigalug below; the fioperty owtfer adknowledges that should any portid of tpe 1ohbs being erdeted fn]
accordance with this permit interfers with work or access by publje employees and/or thefy agents it the Wiy ery
performance of their duties, the fence or portions of the fence may need to be taken dowsn. Replacement of ¢ a2
the fence shall be the sole xesponsibility of the property owner,

* V(Q
This permit ouly grants permission under City Code §72-24 for a fence and/or wall on your property, based ¢
on information that you have provided, The City Is not responsible for determining that you own the
property on which the fence and/or wall will be placed, that you have ail othey permissions required to do

so (for example, permission from anyone holding an easement ou the property), or that you will not be
interfering with: utllity lines.

For Comptetioiz by the Community Planning & Bullding Department
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GLOVER & DAHNK

ATTORNEYS AT LAW
1103 PRINCESS ANNE STREET
P.0. BOX 207
FREDERICKSBURG, VIRGINIA 22404-0207
JEANNIE P, DAHNK (540) 373-8600
WILLIAM E. GLOVER FAX  (540) 373-8629
June 30, 2015

VIA HAND DELIVERY

Helen P. Ross, Chair

Board of Zoning Appeals

City of Fredericksburg

c¢/o Planning Services Division

715 Princess Anne Street

Fredericksburg, VA 22401

RE: John J. & Stacey N. Strentz-McLaughlin — 814 Cornell Street (Fence)

Dear Ms. Ross & Members of the City of Fredericksburg Board of Zoning Appeals:

Please let this letter serve as the appeal by John J. & Stacey N. Strentz-McLaughlin regarding
the June 3, 2015 disapproval of the McLaughlin’s fence permit for a fence at their home located at
814 Comell Street in the City of Fredericksburg. 1enclose this firm’s check no. 20135 in the amount
of $400.00 representing the filing fee for the appeal as quoted by City Staff and seven (7) copies of
this letter with exhibits as required by the City.

On June 3, 2015, the Development Administrator disapproved a fence permit for John J. &
Stacey N. Strentz-McLaughlin (hereinafter “McLaughlins™), for a fence at their home at 814 Cornell
Street. A copy of the disapproved fence permit is attached as Exhibit “1”. The McLaughlins permit
application sought approval for a portion of their fence to be six feet in height. The McLaughlins

appeal the disapproval of their permit application. The McLaughlin’s fence permit application was
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filed within the time required by the Development Administrator and the appeal of the disapproval of

their fence permit application has also been timely filed pursuant to City Ordinance and State Code.

HISTORY

The McLaughlins have owned their home at 814 Cornell Street since December 2004. The
McLaughlins have had a fence in this exact same location since January 2005 and the prior owner,
the Freid’s, also had a fence in this same location.

There have been no complaints regarding this current fence or any prior fence at 814 Cornell
Street by anyone, including neighbors, city residents or city staff until the Development
Administrator, Mame E. Sherman, noted her own violation on May 14, 2015. A copy of Ms.
Sherman’s Notice of Violation dated May 14, 2015 addressed to the McLaughlins is attached hereto
as Exhibit “2”.

In the Notice, Ms. Sherman states that a fence permit had not been issued for the fence and
requests that an application be made. Ms. Sherman further states that “Section 72-56.2.C limits the
height of a fence in the front yard of a R-4, residential zoning district to a maximum of four feet (4°)
in height. As a corner lot, your property has two fronts (along Cornell Street and Littlepage Street).
The fence appears to be in violation of this code.”

Thereafter, on May 18, 2015, the McLaughlins filed a fence permit application with the City
requesting a height of six feet for their fence.

On May 21, 2015, Mrs. McLaughlin sent a letter to the Development Administrator
identifying that the McLaughlins were surprised that their fence was not in compliance with City
Code, setting forth the history of the pre-existing and current fence and the safety reasons for the

fence as it is currently constructed. A copy of Ms. McLaughlin’s letter is attached as Exhibit “3”.
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On June 3, 2015, the Development Administrator disapproved the McLaughlins fence permit
application.

On June 16, 2015, I met with the Development Administrator to review and discuss the
City’s position on the McLaughlins fence. It is my understanding that the Development
Administrator made a mistake in her letter of May 14, 2015 wherein she cited the incorrect City
Ordinance Section 72-56.2.C but instead had intended to identify City Code Section 72-56.2.B. That
correction eliminated some of the confusion regarding the disapproval of the fence permit as it
appears that City Code Section 72-56.2.C would not be applicable to the McLaughlins and their

home at 814 Cornell Street.

DISCUSSION

It appears that the McLaughlins fence is compliant with the applicable City Code Ordinances
and Section 72-56.2.A allows the McLaughlins to have the current fence.

In the Development Administrator’s Notice of Violation, Exhibit *2”, Ms. Sherman identifies
that “as a corner lot, your property has two fronts (along Cornell Street and Littlepage Street). The
fence appears to be in violation of this code.” (emphasis added). No City Code section is identified
to support this statement and given that there are hundreds of comer lots in the City, homeowners
would be surprised to learn that their front door does not indicate their front yard or that their side
yard is their front yard.

In addition, Section 72-84: “Definitions™ does not contain any definition for a “corner lot”.
The City Code definitions section does contain a definition for “front (or primary) fagade” of “the
side or elevation of a structure that contains the structure’s architectural front, or the portion of the

structure facing the street from which the structure derives its street address.”
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Prior to my meeting with Ms. Sherman, I reviewed the City Code for an identification and/or
a definition of “two front yards” and did not fine one. But when I met with the Development
Administrator on June 16, 2015, she identified that the ordinance she was using to identify “two
front yards” was Section 72-82: Rules of Measurement, Sections 72-82.3.A(3) and 72-82.A(4)(b).

A review of this Section does not identify corner lots as having *two front yards” for the
purposes of determining location or height of fences. The stated purpose of Section 72-82 is to
“clarify the rules of measurement and exemptions that apply to all principal and accessory uses
allowed in this chapter” which would address the location of permanent structures such as houses,
not fences or height of fences.

In the last paragraph of Ms. McLaughlin’s letter, Exhibit “3", she references several fences
of other lots that are similar in height and location to her fence. Since reviewing this matter for the
McLaughlins, I have informally identified approximately 50 similarly situated fences around the
City. Based upon this, I would venture 10 suggest that there are hundreds of fences in the City that
are the same as the McLaughlins.

It appears that the application and interpretation of the City Code Ordinance that govemns the
height and location of fences, based on existing fences throughout the City located on comer lots, is
that only one “front yard” is identified for the purposes of determining the height and location of
fences pursuant to City Code Section 72-56.2. Section 72-82.A.3 has no identification of a corner lot
having “two front yards” under Section 72-82.3.A.(3) and/or Section 72-82.3.A(4).

The McLaughlins fence is compliant with the applicable City Code Ordinances and it was
constructed pursuant to City Code Section 72-56.2, where the front yard fence is not within the front
setback and does not go beyond the front of the principal structure and therefore can be six feet in

height. The portion of the fence adjacent to and parallel with Littlepage Street as a side yard is
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compliant with 72-56.2.A which allows a fence to be six feet in height in any side or rear yard of a
site up to the front of the principal structure on the site.

Finally, given the numerous examples of fences similarly situated on other corner lots, the
City has previously interpreted the applicable ordinances to allow the type of fence that has been
constructed in the McLaughlins yard. But there are also clear health and safety issues as
demonstrated by Ms. McLaughlin’s letter, Exhibit “3”, of the numerous reports to police regarding
the trespassing upon her property and the incidents involving the safety of her family.

We would be happy to meet and discuss the fence at 814 Cornell Street. We ask that the
Board of Zoning Appeals grant this appeal and allow the fence at 814 Cornell Street to remain as it

currently exists. We thank you for your time and attention to this matter.

Very truly yours,

QL

JPD/ah ie P. Dahnk
Enclosures

cc:  JohnlJ. & Stacey N. Strentz-McLaughlin (via email w/attachments)

WStrentz-McLaughlin, Stacey & Mcl.aughtin, John JRoss Ltter 62015 doc



l City of Frederickaburg
COMMUNITY PLANNING & BUILDING DEPARTMENT
715 Princess Aune Street / PO, Box 7447
Predericksburg, VA 22404
Telephone: 540-372-1179 Fax: 540-372-6412

FENCE AND/OR WALL PERMIT
ite of Application: n_if.lﬁ_}.]_‘i_ Project Address: MHQMMMA
Zonmg District: |
Ts this property located in the Historic District? Yes No
Ts this property lacated in any of the Gateway Corsidor Overlay Districts? Yes No. b/
Appiicant Information
Narve of Applicant: . Phone: w&

Address: . X Bmail:_:;}qmd&zmyﬂh&_
Proyerty Owner Enformation (Ef dlﬁ'erent ﬁrom appl!cant) o
Nasme: Phone:

Address:

The following infoxmation is required to be submitted with the appiication:

o Plat, tax map or sketch that shows the proposed lacation of the fence or wall, applicable
easements and alleys.

*  Helghtofthe fenco orwall: Helghti ;Lg__ feet

F ’ t

S W

By slgnfng heioﬁ', ﬁxe proferty owrer ad:lmuw!edges that should any portidif of the Qx‘ca being erected fu
accordance with this permit fnteyfers with work or access by pubile employees and/or thefr agents fn the Wsre,
perfemance of their dutles, the fence ar portions of the fence may need fo be talten down, Replacement of ¢ b,
the fence shiall be the sole responsibility of the property owner.

LI

* V(i
This permit only grants permlssion under City Cade §72-24 for a fence and/or wall on your property, based d 4
on informadog that yout have provided., The City is not responsibie for determiuing that you own the
property op which the fence and/or wall will be placed, that you have ail other permissions required to do

g0 (for example, permission from anyone holding an easement ou the property), or that yom will not be
lnterfeﬁngmwity lines,

For Comptetiob by the Community Planning & Building Departnient
O Approved ) Disapproved

| COMBW-WM
- ' SIS Chi¥ & RPeealep N
tnev Iopiment Foministrator - —-&mm

NN VRIS tv ane ' L L . &
Rovised:dpril 204 ver —-dki
. . viti.d X
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Marize E, Sherman

Ciity of Fredericksburg
Development Administrator and . . PO Box 7447
Codle Enforcament Officer Frederioksbyrg, VA 22404-7447
Telophorie:; 540-372-1179
Rax: 540-372-6412
erickshurgva e
" May14,2015
Jobn I, and Stacey N, McLaughlin
1 OQaldeigh Place
Frederickaburg, VA 22405
Re: Noticeof Violatiom: 812-816 Comsll Strect
GPIN #: 7779-54:5670 .
Fence .
Dear Propérty Owner:

“This letter is & Notice of Viclation of Section 72:24.1 of the Unified Defelopment Ordinance
which réiquires the issuancs of a zoning (fenos) permit prior to consthictids of a fence. To dats,
a fence penmit has not bden issned at this site, Puxther, Sgotion 72-56.2 % limits the height of 2
fence in the front yard.of 5 R4, residential zoning distrot to & mximum of four fet (4).1n
height. As % cornex lot, your fizdpesty has two dvonts (along Comell:Btbeet and Litilepazs Streat)
The finco appears.4o be in violdtion of fhis code. 4 fenmes permit application must hp
siibinitted by no latey than Friday, May 29, 2015 to begin the process to bring the site indo
complimice. Thave inichided 3 blapk fence pemit applicstion thet ean-be maiied to my attention,

The Clty's commitment to its citizens 19'to oreata end miniiitdln & clean, safé énvironment, Thindk:
you for your assistancs in reaching this goal. If you need any firther assistance piease do not
hesitate to call me at (540) 372-1170, : .

Sincerely,

,Qmﬂ ,%'*\.

Marme B, Bhermisn -

Devslopment Administfitor and
Codo Enforeement Officer .




STRENTZ, GREENE & KRUEGER, PLC

Attomeys ot Low
702 Princess Anneg Strest
Fredertckeburg, Virgints 22402
Tetaphone' 540.479.1511 Facsimile: 540.478,1524
Stacay N, Strentz sns@SGandlaw.com
8randa L, Greene big@SGandkiaw.com
Robin N, Krueger rnk@5GendKlaw.com
May 21, 2015
Mama B, Sherman
Development Administmtar and Code Enfozcemenr Officer
PO Box 7447
Ftederckshurp, VA 22404-7447

Re 814 Cornell Steeet
]
Desr Mg, Shexman: §

srecelve yous letter, I have had 2 faace In. this exact satne location since
Jannn:yo£2005. Pﬁoﬁ:bfhﬁtl'beﬂmtheFmidahadownedthehomamdlknnw they bad s
citnilar ferice a8 well, puxchnsed this home in Dacetuber 2004, We moved to Stafford ftom
Aprll 2013 to May 1,

Thlsfencev_ma in April of this year on the exact sams fence line as had previonsly eat
o picket fence, Ihada of safety concerns aad that Is whatled me to erect the fence priozto
moving backinto the biome. Let me outline my safety concerns es X have two emall childeen ages 4
and 7 end watk part tithe 8o my children ase left ot least two days 2 week with a babysitter atmy

home,
1 ; In 2009 my bebysittes was followed bome by 2 man from Kenmore Pack
» und vetbally harassed the whole way. My child, at that time was two yeass
» old, She panicked and simyply connnueawwamehmnghontﬁxe
. seighbothocd uying notlead ki to our homs but finally had to setura
! home, 1 followed np with LaBravia Jenkins and & Detective in the
Fredericksburg Police Department and it was figared out eventually that
, this man had esspulted 2 anree at Snowden and had psychiattic problems,
; ‘TheDetective ended up contacting the tman and the man’s fatnily and
: c hitnthntpeﬂmps Pzed&!mbmgwaamt&ebatp!mﬁm
» him th bo sines now he was on the Police mdar, This same man was
: witnepged by me at Kentnoze arkpxoﬁdingBeertom‘inm Taleo
> zepatied that to thel’nedennkslmgl’ ice.
2. ; Throyghout my yeats thea living on Coenell SmeetunﬂApﬁlofzou,
when.;wemovedw ferry foxtn for two years, we had weeldy plass beer
l hotﬂeaandllqumbotﬂwdnmpadcvazm&nce. Thosein tom whea

—twe

awat,




dumped would be plass shards and on two occasions cut my Jack Russelfs
foot and on anothet aceaslon cut sy second dogls foot,

3. ‘Theteds n dark haired man, known in the neighborhood for having mental
health tssues, who would zoutinely stand on the comes of Coraell Street
aod Littlpage and state Jato my yaed atmy yousg childeen,

4 We have had people who toutinely walk the eldewnlk from the apattmoeats
on the cornes of Kenmore Avenue and Coznell Steeet stop and pee ozt and

a a8 at thae time it wes a plcket fance. This cansed a steach

out fence.

g mid at the apertments on the eomet of Kenmore and

shots during the time we lived in the home proz to this.

In shozt, duting onc time in Stafford, we lived in Ferry Faem aud sy children became

+  accostomed to a safe, calne envitonment| as I did. We lova living downtown bmt simply because we

live on1 & cozner lot my children’s safety dhould not have to be jespatdized. So when we decided to

move back to onr home we erected our fenca for safety zegaons and neves thought to get it '
becanse I already had a foue fidot pleket fance on that vety epot. We spent over §7,000.00

on the fence. Itis o beautiful desipn and)was professionally installed by ¥ & 8 Fenclag, Ihave

mcal!zdit gm;:ous conaplements on both the style of the fance and thelook ofit. People have

en,

Further, I took this design from jwo pasticulat homes, ‘The Cohens who Hve on Suolen
Road have e coraet lot an Grove Avenup: and Surken Road snd have this same faace. The Dupuys
who live on the corner of Prince Bdwatd and Amelis Avenue have this same feace, Aad my
Mother, Georpia Steeatz, who lives on te comer of Grove and Sunken Road has this same siyle
fence, So cleatly there Is precedent for allowing feaves like this and this style in this zoning district.

¥ eagerly await your approval of sy feace.

5. Thets was g dtp

Sincerely,

W




KatyrLeen DooLEy

601 Caronine StTreet, Surte 200B
City ATTORNEY

P.O. Box 7447
Frepurscksaurg, VA 22401
§40°372°1020

Ros EckstroM . s
Assistant CiTy ATTORNEY TR o . tACH

September 11, 2015

Helen P. Ross, Chair

Fredericksburg Board of Zoning Appeals
City Hall

715 Princess Anne Street
Fredericksburg, VA 22401

Re: 814 Cornell Street
Appeal of fence permit denial

Dear Ms. Ross and members of the Board of Zoning Appeals:

On behalf of Development Administrator Marne Sherman, | ask that the BZA uphold the
denial of a permit for a permit for a fence at 814 Cornell Street, a corner lot. The deniai of the
application is consistent with the UDQ's limitation of fence heights on streets to four feet. The
purpose of the height limitation is to present a consistent, safe, and attractive streetscape, and
homeowners are left with alternatives ~ including a four foot high fence, a hedge, pulling the
taller fence out of the setback, or a variance application — to meet the specific needs of a
particular owner or lot.

Brief summary of facts:

The 814 Cornell Street lot is a single family residential corner lot, with the house facing
Cornell Street and one side of the house facing Littlepage Street. The rear of the lot is bordered
by an alley. The site is zoned R-4, single family residential. For years, there was a wooden picket
fence about four feet in height that began at the back of the front fagade of the house and
extended along Littlepage Street next to the sidewalk. A low brick wall ran along the rear of the
lot. Trees and shrubs provided a vegetative backing to the picket fence and brick wall.

In April 2015, the homeowner replaced the picket fence with an opaque wood panel
fence from the house to Littlepage Street, along Littlepage Street, and also along the alley,
behind the low brick wall. The two new corner fence posts on Littlepage Street are 81 inches
and 79 inches tall. The wooden slats are 74 inches tall. In other words, the fence exceeds six
feet in height along the length of Littlepage Street. The fence line extends approximately 85 feet
along Littlepage Street adjacent to the sidewalk. it does not extend into the “sight triangle” at
Cornell Street and Littlepage Street.? The owner did not apply for a fence permit or inquire into
any approval procedures for the fence.

! please refer to the 2012 Google Maps photograph of the property, included in the meeting packet.
? please refer to the 2015 photographs of the fence, included in the meeting packet.
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814 Cornell Street appeal
September 11, 2015

In May, Development Administrator Marne Sherman issued a Notice of Violation to the
homeowner, citing the fence for not having a permit. In addition, the May 14 notice advised the
owner that the City Code limited fence heights along streets to four feet. The NOV required the
owner to apply for a fence permit in order to begin the process of bringing the fence into
compliance. The owner did so, filing the application on May 22, 2015, and citing concerns about
safety in support of the height of the fence. Ms. Sherman denied the application on June 3, and
the owner appealed on June 30™.

The UDO limits fence heights within any front yard to four feet:

Stated simply, the UDO permits fences to be located within any required yard; however, they
are restricted as to height. The maximum height in a front yard is four feet; six feet in a side
yard. On a corner lot, both sides of the lot that touch the street are considered front yards, and
the four foot height restriction applies. The chart below summarizes the relevant provisions in
the City Code. Taken together, these regulations prohibit the construction of the fence at 814
Cornell Street.

City Code Section Rule

72-82.3 A corner lot is located at the intersection of two or more
streets (other than alleys), regardless of whether or not
such streets intersect at right angles.

72-82.4(B}(3) On a corner lot or double frontage lot, the yards adjacent
to the front lot line shall be considered front yards and the
remaining yards shall be considered side yards.

72-82.3(A}3) The front lot line is the street line that forms the boundary
of a lot.

72-56.1(A){3) Fences and walls may be located within any required yard.

72-56.2(B) In any front yard of a site in any R district, a fence or wall

shall not exceed four feet in height back to the front of the
principal structure on the site.
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814 Cornell Street appeal
September 11, 2015

The BZA applied this same rule in 2014 in the case of a double-frontage lot, when it denied a
variance for a fence at 725 Lee Avenue. In that case, the applicant wished to install a six foot
high fence along Kenmore Avenue, which formed a lot line 15 feet in length to the rear of the
single family structure, which faced Lee Avenue.® There, the homeowner asserted that the
taller fence was needed for privacy, security, and aesthetics. In addition, the street frontage
involved a busy roadway — Kenmore Avenue. It would be an anomaly for the BZA to deny a
variance in the case of 725 Lee Avenue, and then decide that the prohibition did not even exist
in this case.

As additional precedent, the BZA heard a variance application in 2011 involving a corner lot,
under the former zoning ordinance, and granted a conditional variance to 1001 Kenmore
Avenue, to permit a six foot fence on the lot’s frontage on William Street. There, the BZA
required the fence to taper from six feet to four feet in height, back-to-front.* In that case, the
BZA appeared to be persuaded to grant the variance by the volume of pedestrian traffic on
William Street. The pre-UDO zoning regulation likewise limited fences in front yards to four feet
in height, back to the front of the principal structure®, and provided that corner lots had two
front yards.® The 2011 decision shows that in an appropriate case, a variance may be granted to
a specific site, to relieve a specific hardship, without throwing out the rule altogether.

It bears noting that the fence constructed exceeds the 6 foot maximum height for other yards.
In order to completely resolve the appeal, the BZA should uphold the Development
Administrator’'s application of the four foot maximum height. in any case, the fence permit
should be denied because the fence Is too tall.

Brief rebuttal of applicant’s argument:

The application for the fence permit cites the owner’s concern for her safety and that of her
children. It also cites incidents of people routinely stopping and peeing inside her former picket
fence, and incidents of littering. These concerns are similar to those advanced by the owners of
1001 Kenmore Avenue and 725 Lee Avenue variance applications. The BZA could take these
concerns into account if a variance application were before it. These concerns might also be
met through the installation of a hedge with a lower fence. However, this appeal contends that
there is no law prohibiting a fence exceeding six feet in height at this location. This is an all-or-
nothing approach that does not provide a platform for the BZA to consider site-specific concerns
or solutions.

However, according to statistics maintained by the Fredericksburg Police Department, incidents
of crime in this neighborhood — identified as “District 06” in the report — are extremely low.’
The crime rate would not seem to justify this fence as a security measure.

¥v2014-01, decided July 8, 2014.

4v2011-02, decided July 19, 2011.

5 City Code §78-70.

§ City Code §78-1.

7 please refer to the “Selected Crime Stats for Neighborhoods,” in the meeting packet.
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Ms. Dahnk’s letter of June 30" raises the following legal arguments against the Development
Administrator’s application of the UDO:

1. Section 72-84, “Definitions” does not define a “corner lot.” (page 3 last paragraph)

Response: Section 72-82.3 defines a corner lot as one that is located at the intersection of two
or more streets.

2. The stated purpose of 72-82.3 is to “clarify the rules of measurement and exemptions
that apply to all principal and accessory uses allowed in this chapter,” which would
address the location of permanent structures such as houses, not fences or height of
fences. (page 4 second paragraph)

Response: This argument seems to be a little legalistic. In any event, the definition of a “corner
lot” in section 72-82.3 does in fact apply to rules regulating fences. It applies to all “accessory
uses.” An “accessory use” is defined in 72-84 as “any land, building or structure the use of which
is customarily found in association with, and serves the principal use; is subordinate in purpose,
area or extent to the principal use served, and is located on the same lot as the principal use
(emphasis added). A fence is a structure, customarily found in association with a house (the
principal use of the property), subordinate in purpose, and located on the same lot. So, a fence
Is an “accessory use,” to which 72-82.3 applies.

3. There are hundreds of fences in the City that are the same as the McLaughlins. This
appears to support an interpretation of the ordinance that there is only one front yard
on a corner lot for purposes of applying the fence regulations.

Response: The Development Administrator acknowledges the existence of other fences in the
College Terrace neighborhood that exceed four feet in height along street frontages. For most
of these fences, there is no record of a permit having been granted. When permits were
granted, they typically required a maximum fence height of four feet or less in the front yards of
corner lots. One permit was granted for a six foot transparent fence, but it appears to have
been issued in error, since it Is an anomaly. In addition, the BZA precedents listed above
support the conclusion that the corner lot and double-frontage lot concept of two front yards
has been consistently applied over many years.

4, There are clear health and safety issues that support the construction of a six foot fence.

Response: This is an argument that the BZA could consider in the context of a variance
application, but not in the context of an appeal of an administrator’s decision. In addition, the
owner’s safety concerns could be met through a permissible alternative, such as planting a
hedge behind a lower fence.
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September 11, 2015

Conclusion:

In the appeal of an administrator’s decision, the determination of the administrative officer shall
be presumed to be correct. The administrator has the burden of explaining her decision, but
then the appellant has the burden of proof to rebut the presumption of correctness by a
preponderance of the evidence.® Ms. Sherman and | hope that this letter explains the basis for
her decision. She will be present to provide her testimony directly to the BZA on September 21,
2015. We respectfully request that the BZA uphold the denial of the fence application. A
proposed decision is attached for the Board’s use.

Sincerely,

Kathleen Dooley, City Attorney

Ec: leannie P. Dahnk, counsel for the landowner
Marne Sherman, Development Administrator

® Code of Virginia §15.2-2309.



CITY OF FREDERICKSBURG BOARD OF ZONING APPEALS

APPEAL OF FENCE PERMIT DENIAL
814 CORNELL STREET
RECORD OF DECISION
The City of Fredericksburg Board of Zoning Appeals heard the above-referenced appeal at its

meeting on September 21, 2015. After consideration of the record of the appeal, the Board makes the

following findings of fact:

FINDINGS OF FACT

A. The fence that is the subject of this appeal is located at 814 Cornell Street, a single-family
residential lot located in the R4 zoning district. The lot is located at the corner of Cornell and
Littlepage Streets. The house on the lot faces Cornell Street. One side of the house faces
Littlepage Street.

B. The fence is an opaque wood panel fence, located adjacent to the public sidewalk on Littlepage
Street, extending approximately 85 feet along Littlepage when measured from the rear of the
lot. The fence also runs across the rear of the lot, behind the low brick wall, The fence slats are
6 feet 2 inches in height. The two corner fence posts on Littlepage Street are 6 feet 9 inches,
and 6 feet 7 inches in height.

C. The fence was constructed in April 2015, without a fence permit.

D. The Development Administrator issued a Notice of Violation to the owner on May 14, 2015,
citing the fence for not having a permit.

E. The landowner applied for a fence permit on May 22, 2015; the permit was denied on June 3,

2015. The landowner filed this appeal of the denial of the permit on June 30, 2015.
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CONCLUSIONS OF LAW

Under Code of Virginia §15.2-2309, the decision of the Development Administrator is presumed to
be correct. The appellant has the burden of proof to rebut the presumption of correctness by a
preponderance of the evidence. After consideration of the appeal record, the Board concludes that:

1. The lot at 814 Cornell Street is a “corner lot”, as defined by City Code 72-82.3.

2. Acorner iot has two front yards, as provided in City Code 72-82.4(B)(3).

3. The fence is located within one of two front yards at 814 Cornell Street.

4. A fence may be located within a front yard, under City Code 72-56.1(A)(3).

5. But City Code §72-56.2 limits the height of fences in the front yard to four feet.

6. The fence as constructed is taller than the maximum six foot height permitted in other yards.

CONCLUSION
The Fredericksburg Board of Zoning Appeals denies the appeal and upholds the decision of the

Development Administrator to deny the fence permit.

FREDERICKSBURG BOARD OF ZONING APPEALS

Date: M{Z{)I; 7,/’ . /%/y
! Gl e M

Helen P. Ross, Chair
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West v. Mills, 238 Va. 162 (1989)
380 S.E.2d 917

238 Va. 162
Supreme Court of Virginia.

William B. WEST, Jr., et al.
v.

Robert L. MILLS, et al.
TOWN OF BLACKSBURG
V.

Robert L. MILLS, et al.

Record Nos. 870626, 880171. | June 9, 1989.

Developers appealed town council's disapproval of developers' second plat before planning commission acted on developers
third plat, and after planning commission refused to consider third plat because council's disapproval of second plat was not yet
final, developers filed a petition for writ of mandamus to compel planning commission to consider the third plat. The Circuit
Court, Montgomery County, Kenneth |. Devore, J., granted developers writ and required planning commission to consider
the third plat, and subsequently the court ordered the second plat approved on ground denial of such plat was arbitrary and
capricious. Town appealed from both rulings and the cases were consolidated for appeal. The Supreme Court, Whiting, J., held
that: (1) planning commission's action in denying approval of second plat was authorized by applicable ordinance and was
not arbitrary or capricious, and (2) trial court erred in issuing writ of mandamus as appeal of planning commission's denia of
second plat was inconsistent with pursuit of third plat through writ of mandamus.

Both cases reversed and final judgment entered.

West Headnotes (6)

(1]

(2]

(3]

Administrative Law and Procedure é= Scope

In reviewing the factual findings of an administrative body aswell asin reviewing factual findings of court reviewing
alegidative decision, the Supreme Court examines the record to determine whether the evidence sustains the court's
findings of fact, and those of the administrative body.

1 Cases that cite this headnote

Zoning and Planning @= Decisions of boards or officersin general

Members of a planning commission are presumed to have acted correctly, for purposes of review of their actions.

Cases that cite this headnote

Zoning and Planning & Permits, certificates, and approvals

Tria court's finding that citizen pressure was the unstated reason for the planning commission's disapproval of
developers second plat was not supported by evidence in the record, athough citizens who attended the public
hearings regarding the second plat argued that the commission should decide the issue in conformity with the wishes
of adjoining property owners, as only one commission member echoed that sentiment in the subsequent deliberations,
and the commission'sfindings contained nothing toindicate that citizen pressureinfluenced the commission'sdecision.
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1 Cases that cite this headnote

[4] Zoning and Planning @ Architectural and structural designs; area and lot considerations
Zoning and Planning @& Other particular considerations

Planning commission's rejection of developers second plat, because of problems of access, function, and the use
of open space and inadequate attempts to cluster the houses, was authorized by cluster zoning ordinance sections
requiring the planning commission to consider whether the proposed open space would be accessible, functional and
useable, and requiring the commission to consider the impact of the subdivision on adjacent property and uses.

Cases that cite this headnote

[5] Zoning and Planning @ Other particular considerations

Planning commission's disapproval of developers second cluster development plat was supported by substantial
evidence and was not arbitrary or capricious, where planning commission members stated that the second plat was
not substantially different from the first plat, which presented a conventional subdivision with small lots rather than
clustering or grouping the lots in one part of the parcel, and that the location and nature of the proposed open space
was not accessible, functional or useable.

3 Cases that cite this headnote

[6] Election of Remedies &= Acts Congtituting Election
Election of Remedies ¢= Remedies barred

Developers elected a remedy in appealing planning commission's disapproval of developers second plat, and the
pursuit of approval of athird plat of the same property through writ of mandamus was inconsistent with the elected
remedy. Code 1950, § 15.1-475.

1 Cases that cite this headnote

Attorneysand Law Firms

**018 *164 William G. Broaddus, Daniel K. Slone, Richard B. Kaufman, Town Atty.; and McGuire, Woods, Battle &
Boothe, on briefs, for appellants.

William B. Poff, Daniel F. Layman, Jr., Deborah A. Oehlschlaeger; and Woods, Rogers & Hazlegrove, on brief, for appellees.
*162 Present: All the Justices.

Opinion

WHITING, Justice.

In these two cases, the primary issues are whether: (1) atrial court properly rejected a planning commission's ™ stated reasons
for disapproving a subdivision plat and concluded that the commission based its disapproval on citizen opposition expressed at
commission hearings; and (2) mandamus lies to compel the commission to consider a revised plat during the pendency of an
appeal of itsrejection of a previously submitted plat of the same property.
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West v. Mills, 238 Va. 162 (1989)
380 S.E.2d 917

The Town of Blacksburg (the town) adopted a cluster housing ordinance on January 8, 1985. 2 Its stated purpose was “to
offer incentives and encouragement to developers in the form of reducing development cost by compacting development ... in
return for the developer's voluntary provision of common or private open spaces or public areas, [and] high quality design.”
Blacksburg, Va., Code § 2-88(a) (1981). Its goals, stated in § 2-88(b), were

**919 the preservation of land used for ... recreation, or aesthetic and environmental enrichment; promotion of efficient
land ... use and the enhancement of the public health, safety and welfare by encouraging intensive development in a manner
planned to harmonize with natural and man-made surroundings and the promotion of quality devel opment in acompact form.

Section 2-93 furnished the procedurefor “review, approval or disapproval” of such developments. Section 2-94 required that the

*165 planning staff, planning commission and town council, as appropriate, [ [TII 31 ghall review the
application ... with consideration given to [anumber of factors, including]: (a) whether or not the proposed

cluster development isin harmony with the goal's, objectivesand policies.... of § 1-2 of this chapter; [4]
(b) the impact of the proposed cluster development on adjacent property and uses; ... [and] (€) whether
or not the required open space is accessible, functional and usable....

Section 6.1-5 provided that “[a]pproval of acluster subdivision plat shall conform to the general approval procedures set out in
thisordinance.” Section 6.1-6(b) stated that “ [ u] nless otherwise expressly provided, the provisionsof the Subdivision Ordinance,
Blacksburg Town Code (1981) ... shall nonetheless apply to cluster subdivisions.”

Robert L. Mills, Thomas E. Heavener, and Ernestine Foresman (the devel opers) own approximately 17 acres of land in thetown
of Blacksburg. Their land is zoned for single-family dwellings, requiring at least 10,000 square feet for each lot. It adjoins the
Blacksburg High School on one side, and devel oped and undevel oped land zoned for single-family residences on the remaining
three sides.

On May 8, 1986, the developers filed a preliminary cluster housing subdivision plat and explanatory schedules (the plat) with
William B. West, director of planning for the town, seeking approval of a subdivision of their property, to be known as Deer
Run. Although West approved the plat as meeting the general requirements of the town's subdivision and zoning ordinances,
the town planning commission disapproved it on August 5, 1986. By letter dated September 3, 1986, the commission advised
the developers of its reasons for disapproval and described general modifications which would permit approval of the plat.
The pertinent reasons for disapproval were: (1) that the location and nature of the proposed open space was not accessible,
functional, or usable *166 and should be redesigned; and (2) that the plat “simply presented a conventional subdivision with
smaller lots [with] no attempt to ‘cluster’ or group the lots in one part of the parcel with the goa of lessening the impact of
the higher densities which this plat would render possible.”

On October 24, 1986, the developers submitted a second plat in which the number of lots was reduced, and their size was
increased from an average of 5,500 to 6,200 square feet. Also, additional access was provided to the open space, and additional
open space was provided around the edges of the property. The developers did not, however, group or cluster the houses as
the commission suggested.

A public hearing was held on the second plat on December 2, 1986. After hearing statements in support of the application
from one of the developers, their attorney, and one citizen who resided in the area, as well as statements in opposition from
four nearby residents and an attorney representing the adjoining homeowners, three members of the commission supported the
application, two abstained because of conflicts **920 of interest, and five voted to disapprove.

At the hearing, four of the five-member majority said that the amended plat did not differ materially from the first plat and

failed to addressthe first two objections the commission had noted. One of those members also noted adetrimental effect on the
adjacent residential neighborhood, and the fifth member said that the project did not meet the high standards of the ordinance.

Mext


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000040&cite=VASTS2&originatingDoc=I84883f7202ec11da83e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000040&cite=VASTS2&originatingDoc=I84883f7202ec11da83e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

West v. Mills, 238 Va. 162 (1989)
380 S.E.2d 917

In a subsequent work session on December 16, 1986, two commission members who voted to deny the application made
reference to possible adverse social and economic effects upon the neighborhood, should the subdivision plat be approved, and
some members discussed the possibility of fixing minimum sale prices to protect the subdivision's quality. Another member
opposing approval of the plat said that the feeling of the neighborhood was “the most important thing.” Other members repeated
their prior statements that the second plat was not substantially different from the first and failed to address the first two of the
commission's previously expressed concerns. Severa members made suggestions as to how the developers might improve the
cluster pattern, as well as provide access to the open area.

At the end of the meeting, West agreed to draft aletter to the devel opers reflecting the reasons for disapproval and containing

*167 suggestions as to how the plat might be amended in order to secure approval. West's draft was approved by the
commission members, and West's letter, dated December 29, 1986, was sent to the developers. It advised that the commission
continued to find: (1) the location and nature of the proposed open space was not accessible, functional, or usable; and (2) the
revised plat presented only aconventional subdivision of lots smaller than that allowed by the non-cluster subdivision ordinance
and the devel opers' attempt to cluster or group the lots so as to lessen the impact of the higher densities was unsatisfactory. The
commission also made suggestions as to how the developers could overcome these deficiencies.

The developers appealed the planning commission's ruling to the town council. On January 27, 1987, the council declined to
overrule the planning commission. On February 11, 1987, the developers filed a third plat and attachments (the third plat),
which adopted one of the commission's clustering suggestions. On February 26, 1987, before the commission could act upon
the third plat, the devel opers appealed the council's disapproval of the second plat to the Circuit Court.

When the planning commission met on March 3, 1987, it refused to consider the third plat because of thefinality of the council's
disapproval of the second plat. Two days later, the developers filed a petition for a writ of mandamus to compel the planning
commission to consider the third plat. On April 21, 1987, after hearing evidence, the trial court granted the writ and required
the planning commission to consider the third plat. We granted an appeal of this ruling to West and the commission.

On October 28, 1987, the trial court heard evidence and argument regarding disapproval of the second plat, and concluded
that “the members of this Commission evidently were intimidated by these people who spoke in opposition.... | know exactly
why these plans were not approved, pressure from people who owned some homes around close or in the neighborhood.”
Accordingly, the court found that the disapproval was not properly based on the applicable ordinance, was arbitrary and
capricious, and ordered that the second plat be approved. We granted an appeal to the town. Both cases are before us in this
proceeding which, by agreement, we consolidated for briefing and argument.

Appeal of Disapproval of the Second Plat (Record No. 880171)

*168 [1] Code § 15.1-475 limits the trial court's review to a determination whether the town's disapproval of the second
plat was “not properly based on the ordinance applicable thereto, or was arbitrary or capricious.” Each party correctly contends
that we must accord presumptions of correctness **921 to the respective findings of fact in their favor. See A.B.C. Board v.
Village Grill, 217 Va. 632, 634, 231 S.E.2d 327, 328 (1977) (factual findings of administrative body); cf. Fairfax County v.
Pyles, 224 Va. 629, 638, 300 S.E.2d 79, 84 (1983) (factual findings of court reviewing legislative decision). In each review,
however, we examine the record to determine whether the evidence sustains the court's findings of fact, see Pyles, 224 Va.
at 638, 300 S.E.2d at 84, and those of the administrative body, see Sate Bd. of Health v. Godfrey, 223 Va. 423, 435-36, 290
S.E.2d 875, 881-82 (1982); Village Grill, 217 Va. 632, 231 S.E.2d 327.

In this case we do not review conflicting findings based on the same evidence. The trial court concluded that the commission

based its findings upon citizen pressure. On the other hand, the commission's stated findings were based upon what appeared
to be valid grounds for disapproving the second plat.
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[2] [3] First, weexaminetherecord to ascertainif the evidence sustainsthetrial court's determination that the commission's
action was “not properly based on the ordinance applicable thereto [and] was arbitrary and capricious’ in that citizen pressure
dictated the plat's disapproval. We keep in mind that the members of the planning commission are presumed to have acted
correctly. See Village Grill, 217 Va. at 634, 231 S.E.2d at 328. Although some of the citizens who attended the public hearings
argued that the commission should decide the issue in conformity with the wishes of the adjoining property owners, only one
commission member echoed that sentiment in the subsequent deliberations. Every other member expressed different views of
what the commission should consider in deciding whether to approve the plats. Furthermore, the commission's findings, as
expressed in West's letter of December 29, 1986, and agreed to by all its members, contain nothing to indicate that citizen
pressure influenced the commission's decision. Thus, we conclude that the evidence is insufficient to support the trial court's
finding that citizen pressure was the unstated reason for the commission's disapproval of the second plat.

*169 Alternately, the developer urgesthat thetrial court's decision was correct because, during general discussions, comments
were made by some commission members indicating that the subdivision might be occupied by students, and consist of lower-
priced housing, adversely affecting the adjoining properties, and another commission member suggested fixing minimum prices

on thelots. Apart from the fact that none of those considerations was reflected in the commission's conclusions, 5 thetrial court
did not find that the denial was based on these considerations.

[4] Next, the developers argue that the commission improperly considered zoning ordinance criteriain itsfirst two objections
to both plats. In our opinion, 88 2-93, -94, and 6.1-5 of the cluster ordinance, quoted earlier, required the commission to consider
whether the proposed open space would be “accessible, functional and usable,” as well as the impact of the subdivision on
“adjacent property and uses.” Clearly, the commission's rejection of the second plat, because of problems of access, function,
and use of open space and inadequate attempts to cluster the houses, was authorized by those sections.

[5] Next, we examine the planning commission's findings of fact. In our opinion, the facts recited earlier indicate that there
was substantial evidence supporting the planning commission's disapproval of the second plat on appropriate considerations set
forth in the ordinance. Therefore, the commission's action was authorized by the ordinance and was not arbitrary or capricious.
Accordingly, we will reverse the trial court's decision and enter final judgment sustaining the commission's rejection of the
second plat.

I ssuance of Writ of Mandamus (Record No. 870626)
[6] The commission and West contend that the trial court erred in issuing the writ **922 of mandamus, compelling them
to consider the developers' third plat.

For two reasons, we think thetrial court erred in issuing the writ of mandamus. First, the developers have elected their remedy
in appealing disapproval of the second plat. We find that remedy inconsistent with the pursuit of approval of yet another plat
of the same property, through awrit of mandamus. Although Code § 15.1-475 requires planning commission action within 60
*170 days after submission of any plat, the commission should not be required to consider aplat covering property which was
the subject of an earlier disapproved plat, when that disapproval is on appeal, either to the council or the courts.

Second, requiring the planning commission to consider the third plat resulted in simultaneous consideration of inconsistent
plats for development of the same property by an administrative body and a court. If, ultimately, both were approved, there
could be confusion asto which plat wasto be recorded. Thisis one of the reasons given for applying the doctrine of exhaustion
of administrative remedies. “[I]f it were not for the exhaustion doctrine, parties could seek remedies in various forums,
which would inevitably lead to judicial and administrative conflict and confusion.” 5 J. Stein, G. Mitchell, and B. Mezines,
Administrative Law § 49.01, pp. 49-7 to -8 (1988). We refused to permit simultaneous litigation in two Virginia courts having
concurrent jurisdiction of the same subject matter in Craig v. Hoge, 95 Va. 275, 28 S.E. 317 (1897). Despite an objection that
refusing to allow the second court acquiring jurisdiction to proceed would delay aresolution of the controversy, we said “[sjuch
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West v. Mills, 238 Va. 162 (1989)
380 S.E.2d 917

delay would have been far preferable to the pernicious results that must ensue from a conflict between co-ordinate courts having
concurrent jurisdiction.” 1d. at 283-84, 28 S.E. at 320. Those same considerations exist in this case.

Thus, we find that the trial court erred in issuing a writ of mandamus, and will reverse this case and enter final judgment
dismissing the writ.

Record No. 880171-Reversed and final judgment.

Record No. 870626-Reversed and final judgment.

All Citations

238 Va 162, 380 S.E.2d 917

Footnotes

1

The members of the planning commission were: Frances Parsons, J.D. Oliver, Robert Litschert, Anne W. Holberton, Theresa
Humphreyville, Georgia Anne Snyder-Falkinham, Weldon Kerns, Margie D. Carson, Joseph T. Jones, and Curtis W. Sumner. They
and William B. West, Jr., Director of Planning for the town, are appellantsin Record No. 870626.

2 The ordinance has sine been repeal ed.

3 Any subdivision of more than five lots required planning commission approval. Blacksburg, Va., Code § 6-3 (1981).

4 Section 1-2 incorporated the |egislative purposes of zoning asreflected in Code § 15.1-427, and further indicated an intent to ‘ provide
for adequate light, air, [and] convenience of access,” and “to facilitate the creation of a convenient, attractive and harmonious
community,” as well as “to protect against overcrowding of land; undue density of population in relation to community facilities
existing or available.”

5 Indeed, after describing these discussions, one of the developers testified that “there was just considerabl e discussion, no consensus
of opinion.”

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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Minutes
Board of Zoning Appeals
September 21, 2015
Council Chambers, City Hall
Fredericksburg, Virginia

MEMBERS PRESENT MEMBERS ABSENT STAFE

Helen P. Ross, Chair Brian Raska Marne Sherman, Development

Jay Jarrell 111, Vice-Chair Administrator

Matthew Muggeridge Mike Craig, Zoning

Beatrice Paolucci Administrator

Richard Conway, Alternate Kathleen Dooley, City
Attorney

Phaun Moore, Secretary

|
Ms. Ross called the meeting to order at 4:00 p.m.

OPENING REMARKS

Ms. Ross determined that a quorum was present and public notice requirements had been met.

DISCLOSURE OF EXPARTE COMMUNICATIONS

Ms. Ross asked if any Board member had engaged in ex parte communications on any item
before the Board. No one indicated that they had engaged in any ex parte communication.

DISCLOSURE OF CONFLICTS OF INTEREST

Ms. Ross asked if any Board member had any conflicts of interest on any item before the Board.
No one indicated that they had any conflicts of interest.

APPROVAL OF AGENDA

There were no additions or changes to the agenda.

Ms. Paolucci made a motion to accept the agenda as presented. Mr. Muggeridge seconded. The
motion carried unanimously.

PUBLIC HEARING ITEMS

1. APP 2015-01: John J. and Stacey N. Strentz-McLaughlin — 814 Cornell Street
(Fence) — Appeal of the Development Administrator’s denial of a fence permit application at 814



Cornell Street (GPIN 7779-84-5870). The action cited non-compliance with the Unified
Development Ordinance, Section 72-56.2.B, limiting the fence height to four feet. The fence
permit application was submitted to erect a fence, six feet in height, on the lot including the
portion of the lot within a front yard along Littlepage Street. The property is zoned R-4,
Residential, and is used for residential purposes.

The Development Administrator, Marne Sherman, presented the Board and applicants with
handouts (Attachment A — Section 72-82 and Section 72-56 of the City Code. Attachment B —
Diagrams of corner lots with fences at 725 Lee Avenue and 1001 Kenmore Avenue).

Ms. Sherman presented her case and reviewed the handouts.

The Board of Zoning Appeals members asked Ms. Sherman questions.

Mr. Jarrell asked what the Board’s options were regarding the appeal.

The City’s Attorney, Kathleen Dooley informed the Board that their options were to affirm,
modify, or reverse the denial of the permit. Ms. Dooley clarified that the case was for an appeal,

not a variance.

The applicants’ attorney, Jeannie P. Dahnk, presented the appeal for John J. and Stacey N.
Strentz-McLaughlin.

The Board of Zoning Appeals members asked Ms. Dahnk questions.

Public comment:
e Georgia Strentz — 922 Grove Avenue spoke in favor.
e Nancy Collins — 1109 Littlepage Street spoke in opposition.
e Jeremy Austin — 1112 Littlepage Street spoke in favor.
Letter:
e Richard and Elsie Hagenlocker — 810 Cornell Street wrote in favor.

The Board discussed the appeal and that the decision was based on City Code.
Mr. Muggeridge made a motion to deny the appeal and uphold the Development Administrator’s
denial of the fence permit and adopt the Record of Decision. Mr. Jarrell seconded. The motion

carried unanimously.

OTHER BUSINESS

1. Amend BZA Bylaws.
Mr. Craig reviewed the amendments that were proposed at the August 17, 2015 meeting.

Ms. Paolucci made a motion to approve the amended Bylaws. Mr. Muggeridge seconded. The
motion carried unanimously.

2. BZA discussion re: Quorum.



The Board discussed and clarified the requirements for a quorum.

REVIEW OF MINUTES

There were no changes to the meeting minutes from August 17, 2015.

Mr. Jarrell made a motion to adopt the minutes as written. Ms. Paolucci seconded. The motion
carried unanimously.

STAFF /BOARD COMMENTS

Mr. Craig informed the Board there would be a meeting in September that would include a
public hearing item.

Mr. Muggeridge and Ms. Paolucci expressed interest in receiving any additional training
materials available.

Ms. Paolucci reminded the Board that her term would be expiring December 31, 2015.

Ms. Paolucci made a motion to adjourn. Mr. Conway seconded. The motion carried
unanimously.

Meeting adjourned at 5:26 p.m.

Helen P. Ross, Chair



Prrerimenst A

City of Fredericksburg, VA
Monday, September 21, 2015

Article 72-8. Definitions and Interpretations

SECTION 72-82. Rules of Measurement
72-82.3. Lots.

A. Definitions/measurement.

(1) Lot area, minimum. The minimum amount of land area required for a lot shall be measured on
a horizontal plan in units of square feet or acres, as specified within the zoning regulations for
the district in which the lot is situated. Land encumbered by easements and resource
protection and management areas shall be considered according to & 72-51.3.

Figure 72-82.3A(1). Lot Area Measurement
L LOLAREA

[  EXCLUSIONS FROM LOT AREA

. Lot With
Lot It'!"‘gll! A

(2) Lot width, minimum. The distance between side lot lines shall be measured in one of the
following manners, whichever is applicable:

(@ Inthe case of a rectangular lot, the width shall be measured along the front lot line.

(b)

http://www.ecode360.com/print/FR3526?guid=29018172,29018198&children=true 9/21/2015



In the case of an irregularly shaped lot or a curvilinear front lot line, the width shall be
measured between the lot’s narrowest dimensions at that location on the lot where the
center of the building is proposed or is located.

(©) In the case of a pipestem lot, the width shall be measured between the lot’s narrowest
dimensions at that location on the lot where the center of the building is proposed or is
located.

(3) Lotline.

(@) Front lot line. A front lot line is the street line that forms the boundary of alot, or,in a
case where a lot either does not abut a street other than by its driveway or is a through
lot, that lot line which faces the primary entrance of the principal building.

(b) Rear lot line. A rear lot line is the property line that is most distant from, and is most
nearly parallel with, a front lot line. If a rear lot line is less than 10 feet in length, or if the
lot comes to a point at the rear, the rear lot line shall be deemed to be a ten-foot line
parallel to the front lot fine, lying wholly within the lot, for the purpose of establishing
the required minimum rear yard.

(©) Side lot line. The side lot line is the lot line connecting the front and rear lot lines.

(d) Curved lot line. Where a lot line is curved, all dimensions related to the lot line shall be
based on the chord of the arc.

Figure 72-82.3A(3). Lot Line Measurement

A - Front Lot Line
B - Side Lot Line
C - Rear Lot Line

Street
Sichewalk

Lt Froetage

Planiing Strip
Streef

Lol Frontage

(4) Lot types.

(@) Cluster subdivision lot. A cluster subdivision lot is a building lot located within a cluster
subdivision.

(b) Corner lot. A corner lot is located at the intersection of two or more streets (other than
alleys), regardless of whether or not such streets intersect at right angles.

(¢) Cul-de-sac lot. A cul-de-sac lot is located on the head or turnaround of a cul-de-sac with
side lot lines on a tangent to the arc of the right-of-way.

http://www.ecode360.com/print/FR35267guid=29018172,29018198&children=true 9/21/2015
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(d) Double-frontage lot. A double-frontage lot is a lot other than a corner lot with frontage
on more than one street other than an alley.

(e) Interior lot. An interior lot is a lot other than a corner lot with only one frontage on a
street other than an alley.

(f) Pipestem lot. A pipestem lot is a lot which does not abut a public street other than by a
driveway affording access to the lot.

Figure 72-82.3A(4). Lot Types
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(g) Reverse-frontage lot. A reverse-frontage lot is a corner lot, intentionally designed so that
the front lot line faces a local street rather than facing a parallel major thoroughfare.

B. General lot requirements.
(1) Pipestem lots.

(@) Pipestem residential lots shall have the width of the driveway not less than 12 feet, and
the length of the driveway not greater than 200 feet from the street right-of-way line to
which the lot has access.

(b) Pipestem lots shall constitute no more than 10% of the lots in any one section of a
residential subdivision and shall serve only single-family detached dwellings.

(©) A pipestem driveway shall serve no more than three lots and shall be constructed in
accord with the City design and construction standards.

(d) The final plat for each pipestem lot shall note that the purchaser assumes all obligations
for the ownership, maintenance and perpetual upkeep of the driveway and that such
obligation is a condition that runs with the land.

72-82.4. Required yards.

A. Definitions/measurement.

(1) Setback. The term “setback” refers to the distance by which any portion of a building or
structure shall be separated from a lot line.

@

http://www.ecode360.com/print/FR3526?guid=29018172,29018198&children=true 9/21/2015



SrAV) VA A avsewaawarw veapy s - -

Front yard. The front yard is an area of a lot adjacent to its front lot line, measured by the
length of the front lot line, extending from one side lot line to the other side lot line, and the
width of the required front setback.

(3) Rearyard. The rear yard is an area of a lot adjacent to its rear lot line, measured by the length
of the rear lot line, extending from one side lot line to the other side lot line, and the width of
the required rear setback.

(4) Side yard. The side yard is an area of a lot adjacent to its side lot line, measured by the length
of the side lot line, extending from the edge of the front setback line to the edge of the rear
setback line, and the width of the required side setback.

Figure 72-82.4A. Yard Types

S Feaer

1l
\ Rost Yo
: e i
5 | . Rear ram
- i, \ l 1
i % )
2 -] [} |
& 1
' £ | o ‘
: 1 i )1.. D Im—I_-_ E
3 E 1 1 X1 >
: . : a1 s
b | I <A o = M
¥ ! ' |
* L |

Fsoni Yard ' Froet vard Front Vard

B. General setback requirements.

(1) Separation. When the standards in this chapter call for a separation between two different
use types or development features, separation shall be measured from the closest edge of
one lot to the closest edge of the other lot.

(2) Averaging setbacks. Development and redevelopment on lots of record established prior to
April 25,1984, in the R-4, R-8 and C-T Districts may use average front or average side yard
setbacks as are found on adjacent lots on the same block face.

Figure 72-82.4B. Average Setback Measurement
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(3) Corner lots. On a corner lot or double frontage lot, the yards adjacent to the front lot line
shall be considered front yards and the remaining yards shall be considered side yards.

(4) Setbacks following government acquisition of land. Where land acquisition for a public
purpose reduces the distance between an existing legally established structure and an
adjacent lot line to an amount less than the minimum required, the resulting distance shall be
deemed the minimum setback for the lot.
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City of Fredericksburg, VA
Monday, September 21, 2015

Article 72-5. Development Standards
SECTION 72-56. Fences and Walls

72-56.1. Location requirements.

A.  General.

(1) Fences or walls shall be located outside of the public right-of-way, and may not exceed 24
inches in height if located within a required sight triangle.

(2) Fences and walls are permitted on the property line between two or more parcels of land
held in private ownership.

(3) Fences and walls may be located within any required yard.

B. Ineasements or around fire protection facilities. Fences located within utility easements or around
fire protection facilities shall receive written authorization from the easement holder or the City
(as appropriate). The City shall not be responsible for damage to, or the repair or replacement of,
fences that must be removed to access such easements or facilities.

C. Blocking natural drainage flow. No fence or wall shall be installed in a manner or in a location so as
to block or divert a natural drainage flow on to or off of any other land, unless the fence or wall has
specifically been approved as part of an approved stormwater management plan. Nothing in this
section shall be construed to prevent the installation of temporary fencing to protect existing
trees, or as part of an approved erosion and sediment control plan.

D. Within buffers. Fences and walls shall be installed so as not to disturb or damage existing
vegetation or installed plant material, to the maximum extent practicable. The perimeter fencing or
wall for a single development shall be of a uniform style that complies with the standards of this
section.

72-56.2. Height standards.

All fences and walls shall conform to the standards in Table 72-56.2, Fence and Wall Height. In all cases,
heights are measured from established grade on the highest side of the fence or wall (see Figure 72-
56.2, Fence and Wall Location).

Table 72-56.2: Fence and Wall Height
Max. Height for Transparent Fence
or Wall [1]
Max. Height for (feet)
Opaque Fence or Nonresidential
wall Residential District
Location on a Lot (feet) District (feet)

http://www.ecode360.com/print/FR3526?guid=29017255,29017263&children=true 9/21/2015
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Table 72-56.2: Fence and Wall Height
Max. Height for Transparent Fence
or Wall [1]
Max. Height for (feet)
Opaque Fence or Nonresidential
Wall Residential District
Location on a Lot (feet) District (feet)
Within sight triangle 2 2 2
Within front setback 4 4 6
All other areas 6 6 8
NOTES:
[1] Transparent fences or walls are constructed so that 50% or more of the fence or wall is visually
permeable.

A.  Afence or wall in any residential zoning district shall not exceed six feet in height above the existing
grade in any side or rear yard of a site up to the front of the principal structure on the site. This
provision shall also apply to fences and walls located on lots used for residential uses in other
zoning districts. The Development Administrator may approve fences or walls exceeding six feet in
height if the adjacent property is in a nonresidential zoning district or if there are unique
topographic or other physical circumstances not created by the property owner. Additional
setbacks may be required by the Development Administrator for such taller fences.

B. Inany front yard of asite in any R District, a fence or wall shall not exceed four feet in height back
to the front of the principal structure on the site. This provision shall also apply to residential uses
in other districts.

C. For vacant sites in residential districts, fences or walls may not exceed four feet in height.

D. Afence or wall shall not exceed eight feet in height in any yard of any industrial or commercial use
permitted by the provisions of this subsection unless the Development' Administrator authorizes
such fences or walls to exceed eight feet. The Development Administrator may approve fences or
walls to exceed eight feet of there are unique topographic or other physical circumstances not
created by the property owner. Additional setbacks may be required by the Development
Administrator for such taller fences.

E.  No fence or wall shall be constructed in a manner or in a location that impairs safety or sight-lines
for pedestrians and vehicles traveling on public rights of way.
Figure 72-56.2. Fence and Wall Location
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Minutes
Board of Zoning Appeals
November 16, 2015
Council Chambers, City Hall
Fredericksburg, Virginia

MEMBERS PRESENT MEMBERS ABSENT STAFE

Helen P. Ross, Chair Brian Raska Mike Craig, Zoning

Jay Jarrell 111, Vice-Chair Matthew Muggeridge Administrator

Beatrice Paolucci Richard Conway, Alternate Rob Eckstrom, Assistant City
Attorney

Phaun Moore, Secretary

|
Ms. Ross called the meeting to order at 4:01 p.m.

OPENING REMARKS

Ms. Ross determined that a quorum was present and public notice requirements had been met.

DISCLOSURE OF EXPARTE COMMUNICATIONS

Ms. Ross asked if any Board member had engaged in ex parte communications on any item
before the Board.

Ms. Paolucci said that after the September 21, 2015 meeting, she had run into Nancy Collins at
the grocery store. Ms. Paolucci said that she thanked Ms. Collins for attending the meeting, but
they did not discuss the case.

DISCLOSURE OF CONFLICTS OF INTEREST

Ms. Ross asked if any Board member had any conflicts of interest on any item before the Board.
No one indicated that they had any conflicts of interest.

APPROVAL OF AGENDA

There were no additions or changes to the agenda.

Ms. Paolucci made a motion to accept the agenda as presented. Mr. Jarrell seconded. The
motion carried unanimously.

PUBLIC HEARING ITEMS




1. V15-01: Mr. and Mrs. Strentz-McLaughlin — (owner) requests a Variance to
allow a six foot high fence (including two feet of lattice work at the top) within the front yard
along Littlepage Street at 814 Cornell Street (GPIN 7779-84-5870) in the R-4 Residential Zoning
District. The Unified Development Ordinance limits fence height to a maximum of four feet in a
front yard. 814 Cornell Street is a corner lot with front yards along both Cornell and Littlepage
Streets.

Mr. Craig pointed out that there were only three members of the Board present and said that any
decision made would require a unanimous vote.

Mr. Jarrell raised a point of order. He said that the BZA had previously stated that when there
were only three members present, the Board could offer the applicant the opportunity to
postpone to a later date when more members could be present.

The applicants’ attorney, Jeannie P. Dahnk, commented that they had not been notified that the
Board was not in compliance.

Mr. Jarrell clarified that the Board only needs three members present for a quorum. He
explained that as a courtesy to Mr. and Mrs. Strentz-McLaughlin, the Board was offering them
the opportunity to postpone, but the Board was not required to offer that option.

Ms. Dahnk had a brief discussion with Mr. and Mrs. Strentz-McLaughlin and said that they
would like to postpone the hearing.

It was decided that both the City and the applicant would present their case so that anyone that
wished to make public comment would be able to fully understand both sides. The Board would
then continue the meeting and public hearing on Tuesday, January 5, 2016.

Mr. Craig presented his case.

Mr. Jarrell questioned the increased number of fences not in compliance.

Ms. Paolucci asked that a breakdown of permitted/not permitted fences be provided at the
January 5, 2016 meeting. Mr. Craig agreed.

Ms. Dahnk presented her case.
Ms. Ross asked if there was any public comment.

Richard Hagenlocker — 810 Cornell Street spoke in favor.

Elsie Hagenlocker — 810 Cornell Street spoke in favor.

Leslie Leahy — 1106 Littlepage Street — spoke in favor.

Nancy Collins — 1109 Littlepage Street — spoke in favor.

Georgia Strentz — 922 grove Avenue — spoke in favor.

Ms. Ross reminded everyone that the public hearing would continue on January 5, 2016.

REVIEW OF MINUTES




The following corrections were made to the meeting minutes from September 21, 2015:

Mr. Jarrell said that the description for the public hearing item was incorrect. It was an appeal,
not a variance.

Ms. Ross commented that on page 3, Ms. Paolucci’s name was misspelled.

STAFF /BOARD COMMENTS

Ms. Paolucci made a motion to adjourn. Mr. Jarrell seconded. The motion carried unanimously.

Meeting adjourned at 5:01 p.m.

Helen P. Ross, Chair
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