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MEMORANDUM 
 

TO:  Kathleen Dooley, City Attorney 
 
FROM: Rob Eckstrom, Assistant City Attorney 
 
DATE:  November 16, 2016 
 
RE: Aggressive solicitation ordinance 
 
 
Issue  
 
On the advice of the City Attorney’s Office, the Police Department has suspended enforcement of 
the City’s aggressive solicitation ordinance. That advice was based on several recent court cases in 
which similar ordinances were successfully invalidated on Constitutional grounds. The Police and the 
City Attorney have been working diligently on a replacement ordinance that advances the City’s 
interest in maintaining public safety while respecting the First Amendment. 
 
Update: 
On Council’s recommendation at the November 8 work session, Sergeant Crystal Hill and I met with 
representatives of Fredericksburg Main Street and Micah Ecumenical Ministries to consider any 
comments they might have on the ordinance. The one suggestion from the meeting was that Council 
consider penalties such as community service as alternatives to fines/imprisonment for violation of 
the ordinance. The FPD and the City Attorney’s Office are amenable to the alternative penalties as 
long as we have the authority to prescribe them. Based on preliminary research, I doubt that we can 
prescribe these penalties. Due to timing, I cannot provide a more detailed opinion in this memo; 
however, I will be prepared to do so at the Council meeting. 
 
Recommendation: 
 
The proposed ordinance focuses on behaviors that endanger the safety of drivers and pedestrians. Its 
three main prohibitions are on: 
 
1) Approaching, speaking to, or following a person in a way that would cause a reasonable person 

to fear physical harm or property damage; 
2) Intentionally interfering with the safe and free passage of a pedestrian or vehicle; or 
3) Being in the roadway, roadway media, or roadway shoulder in areas where doing so is most likely 

to be dangerous—on or near 35MPH+ roads, on 4-lane roads, and near intersections controlled 
by traffic lights. 

 
This is in contrast to the current ordinance, which prohibits only the particular act of “solicitation” in 
certain situations. 
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Background: 
 
Under Chief Justice John Roberts, the U.S. Supreme Court has made several major changes to First 
Amendment law, including decisions on legislative prayer, corporate speech, and local sign 
ordinances. One effect of this has been federal appellate and trial court decisions invalidating state 
and local ordinances prohibiting soliciting or “panhandling.” 
 
Parks, streets, and sidewalks have long been considered traditional forums for public speech, entitled 
to the highest degree of First Amendment protection. The level of regulation permissible in one of 
these traditional public forums depends on what speech is being regulated and how it is regulated.  
 
The government can impose reasonable time, place, and manner restrictions if they are narrowly 
tailored to serve a significant government interest, leave open ample alternative channels of 
communication, and if the regulations are content-neutral (meaning they don’t target a particular 
viewpoint or target a particular form of speech). Content-based regulations on speech are 
presumptively unconstitutional. 
 
The Fourth Circuit in 2013 expressly stated that panhandling in a form of speech protected by the 
First Amendment. It also ruled that a regulation that only applies to solicitation of money or another 
thing of value is a content-based regulation. 
 
The court stated that a plausible and legitimate, content-neutral, and significant governmental interest 
is to facilitate the normal flow of traffic on public streets and to promote the safety and convenience 
of citizens on the public streets. The proposed ordinance does not single out any particular type of 
speech, or even speech in general. It is based on behaviors that would impede traffic and endanger 
the safety of motorists and pedestrians. 
 
The Fourth Circuit has also held that an ordinance prohibiting solicitation on all of a locality’s 
roadways is not narrowly tailored. In other words, what’s dangerous on Route 3 might not be 
dangerous on Littlepage Street. The proposed ordinance identifies the areas where being in the 
roadway would be most dangerous (high-speed traffic, busy intersections, and roads with many 
lanes), and limits the prohibition to those areas. 
 
The Police Department believes that this ordinance will be adequate to address unsafe behavior 
formerly regulated by the aggressive solicitation ordinance. The Commonwealth’s Attorney has 
reviewed the proposed ordinance, and her comments have been incorporated into the proposed 
draft. 
 
Fiscal Impact: 
 
None. 



MOTION:         November 22, 2016 
         Regular Meeting 
SECOND:         Ordinance No. 16-__ 
 
 
RE: REPEALING THE AGGRESSIVE SOLICITATION ORDINANCE; 

ADOPTING ORDINANCES ON IMPEDING OR INTERFERING WITH 
PEDESTRIAN OR VEHICLE TRAFFIC AND PEDESTRIANS IN THE 
ROADWAY 

 
ACTION: APPROVED: Ayes: 0; Nays:  0 
 
IT IS HEREBY ORDAINED by the Fredericksburg City Council that Chapters 54 and 66 of the 
City Code are amended as follows: 
 
SEC. I.  City Code Amendment. 
 
1. Sec. 54-16 Aggressive or dangerous solicitation. 
 
 This section is hereby repealed. 
 
2. Chapter 66 of the City Code is hereby amended by adding the following sections: 
 
Sec. 66-17 Impeding or Interfering with Pedestrian or Vehicle Traffic. 
 
A. Purpose. The purpose of this section is to facilitate the normal flow of traffic on public 

roadways and to promote the safety and convenience of persons on the public streets and in 
other public places. 

B. Definitions. For the purposes of this section, the following terms shall have the meanings 
indicated: 

MOTOR VEHICLE shall have the same meaning as in Code of Virginia § 46.2-100. 
 
ROADWAY means that portion of a highway improved, designed, or ordinarily used for 
vehicular travel. 

ROADWAY MEDIAN means a physical barrier or barriers or unpaved area that divides 
two or more roadways. 

ROADWAY SHOULDER means that part of a roadway between the portion regularly 
traveled by vehicular traffic and the lateral curbline or ditch. 
 

C. Prohibition. No person on public roadways, roadway medians, roadway shoulders, 
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sidewalks, trails, or in public parks, parking lots, or buildings shall do any of the following: 

(1) Approach, speak to, or follow a person in a manner that is intended to cause a 
reasonable person to fear bodily harm to oneself or to another, or damage to or loss of 
property; 

(2) Intentionally block or interfere with the safe and free passage of a pedestrian or motor 
vehicle by any means, including unreasonably causing a pedestrian or vehicle operator 
to take evasive action to avoid physical contact;  

(3) Solicit donations of money from a person within 5 feet of an automated teller machine. 

D.  Penalties. Violation of this section shall constitute a Class 4 misdemeanor. A third or 
subsequent violation of this section shall constitute a Class 1 misdemeanor. 

 
 
Sec. 66-56 Pedestrians in the Roadway. 
 

A. Purpose. The purpose of this section is to facilitate the normal flow of traffic on 
public roadways and to promote the safety and convenience of persons on the public 
streets and in other public places. 
 

B. Definitions. For the purposes of this section, the following terms shall have the 
meanings indicated:  

INTERSECTION shall have the same meaning as in Code of Virginia § 46.2-100. 

MOTOR VEHICLE shall have the same meaning as in Code of Virginia § 46.2-100. 

ROADWAY means that portion of a highway improved, designed, or ordinarily used 
for vehicular travel. 
 
ROADWAY MEDIAN means a physical barrier or barriers or unpaved area that 
divides two or more roadways. 
 
ROADWAY SHOULDER means that part of a roadway between the portion regularly 
traveled by vehicular traffic and the lateral curbline or ditch. 
 
TRAFFIC LIGHT means a traffic control signal, intersection control beacon, or 
beacon as defined by the Federal Highway Administration’s Manual on Uniform 
Traffic Control Devices. 
 

C. No person shall stand, sit, or lay in the public roadway, public roadway median, 
public roadway shoulder, or within 3 feet of the public roadway shoulder:  
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a. where the roadway has four or more travel lanes, including when those lanes are 
divided by a median;  

b. where the roadway has a posted speed limit of 35 miles per hour or greater;  

c. within 75 feet of any intersection that has a posted speed limit of 35 miles per 
hour or greater on one of the intersecting roadways; or 

d. within 75 feet of any intersection that is controlled by a traffic light. 

D. The prohibition in § 66-56(C) does not apply to: 

A. Pedestrians legally crossing the street; 

B. Emergency personnel and City, state, and federal employees and contractors 
when performing within the course of their duties; 

C. Activities within the scope of a special event permit approved under Chapter 66, 
Article II of the City Code. 

D. Emergency situations. 

E. Penalties. Violation of this section shall constitute a Class 4 misdemeanor. A third or 
subsequent violation of this section shall constitute a Class 1 misdemeanor. 

 
SEC. II.  Effective Date. 
 
This ordinance is effective immediately. 
 
Votes: 
Ayes:    
Nays:   
Absent from Vote:  
Absent from Meeting:   
 
Approved as to form: 
 
_________________________ 
Kathleen Dooley, City Attorney 

*************** 
 

Clerk’s Certificate 
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I, the undersigned, certify that I am Clerk of Council of the City of Fredericksburg, Virginia, and 
that the foregoing is a true copy of Ordinance No. 16-   duly adopted at a meeting of the City 

Council meeting held Date, 2016 at which a quorum was present and voted.  
 
 

____________________________________ 
Tonya B. Lacey, CMC 

 Clerk of Council 
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